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I . BACKGROUND

Plaintiff Samantha Ward Harris was injured in a car
accident. She seeks coverage from her autonpbile insurance
carrier, defendant Lunberman’s Miutual Casualty Conpany, for her
medi cal costs and | ost wages. Plaintiff filed a conplaint on
August 26, 2005. In Count |, plaintiff seeks paynent of first-

party medi cal benefits under 75 Pa. C.S.A § 1797.! Count |1

! Under section 1797(b) of the Pennsylvania Mtor
Vehi cl e Financial Responsibility Law ( MWFRL),

(4) Appeal to court.—-A provider of
medi cal treatnent or rehabilitative services
or merchandise or an insured may challenge
before a court an insurer’s refusal to pay for
past or future medi cal t r eat ment or
rehabilitative services or nerchandise, the
reasonabl eness or necessity of which the
i nsurer has not chall enged before a PRO [ peer
revi ew organi zation]. Conduct considered to
be wanton shall be subject to a paynent of
trebl e damages to the injured party.



seeks paynent of her | ost wages under 75 Pa. C.S.A § 1716.2
Counts |11 alleges breach of contract. Count 1V alleges

statutory bad faith under 42 Pa. C.S.A § 8371.3

(6) Court determnation in favor of
provi der or insured.-If pursuant to paragraph
(4), a court determ nes that nedical treatnent
or rehabilitative services or nmerchandi se were
medi cal | y necessary, the insurer nust pay the
provi der the outstandi ng anount plus interest
at 12% as well as the cost of the challenge
and all attorney’'s fees.

75 Pa. C.S. A 8§ 1797.

2 Section 1716 st ates,

Benefits are overdue if not paid within 30 days
after the insurer receives reasonabl e proof of

t he anmount of the benefits . . . . Over due
benefits shall bear interest at the rate of 12%
per annum from the date the benefits are due.

In the event the insurer is found to have acted
in an unreasonable manner in refusing to pay
the benefits when due, the insurer shall pay,

in addition to the benefits owed and the
interest thereon, a reasonable attorney fee
based upon actual tinme expended.

75 Pa. C.S. A § 1716.

3 The bad faith statute states:

In an action arising under an i nsurance policy,
if the court finds that the insurer has acted
in bad faith toward the insured, the court may
take all of the follow ng actions:

(1) Award interest on the anount of the claim
fromthe date the clai mwas made by the insured
in an anount equal to the prinme rate of
interest plus 3%

(2) Award punitive danmages agai nst the insured.

2



Now before the Court is defendant’s notion to dismss
plaintiff’s action for bad faith (Count V). Defendant argues
that the bad faith statute, 42 Pa. C.S. A 8§ 8371, and the MFRL,
75 Pa. C.S. A 88 1716, 1797, are in conflict as to the renedies
avai | abl e, and the MWFRL, the nore specific statute, preenpts
the bad faith statute. For the follow ng reasons, defendant’s

notion is granted in part and denied in part.

1. DI SCUSSI ON

A Mbtion to Disnm ss Standard.

A notion to dismss for failure to state a claim
brought pursuant to Federal Rule of Civil Procedure 12(b)(6)
serves to test the sufficiency of a conplaint. Kost v.

Kozakiewi cz, 1 F.3d 176, 183 (3d Cir. 1993). Therefore, the

court nust accept as true all factual allegations nmade in the
conplaint and all reasonable inferences that can be drawn

therefrom Ransomv. Marrazzo, 848 F.2d 398, 401 (3d Cir.

1988). The notion should be granted only if “no relief could be
grant ed under any set of facts which could be proved.” 1d.

B. Statutory Construction under Pennsyl vani a Law.

Under Pennsyl vani a | aw,

[w] henever a general provision in a statute

(3) Assess court costs and attorney fees
agai nst the insured.

42 Pa. C.S. A § 8371.



shall be in conflict with a special provision
in the sane or another statute, the two shal
be construed, if possible, so that effect may

be given to both. |If the conflict between the
two provision is irreconcilable, the special
provi sions shall prevai l and shall be

construed as an exception to the genera
provi si on, unless the general provision shal
be enacted later and it shall manifest
intention of the general assenbly that such
general provision shall prevail.

1 Pa. CS A 8§ 1933. The Court will thus apply these rul es of
statutory construction prescribed by the Pennsyl vani a
| egi slature in reaching its hol di ng.

C. The Statutory Bad Faith Caimls Preenpted by the
First-Party Medical Benefits daim

Under section 1797 of the MVFRL, an insured seeking
first-party medical benefits may be entitled to benefits plus
12% interest, as well as costs and attorneys’ fees, if the court
finds that treatnment was nedically necessary. 75 Pa. C S . A 8§
1797. Additionally, if the insurer does not submt the claimto
a peer review organization (PRO) and if the denial of benefits
is found to be wanton, the insured may be entitled to treble
damages. |d.

Under the bad faith statute, if a court finds that an
i nsurer has acted in bad faith, the court nay award interest at
the rate of prine rate plus 3% punitive damages, and attorneys’
fees and costs. 42 Pa. C S. A § 8371.

The Court finds that these statutes are irreconcil able

“as effect may [not] be given to both.” 1 Pa. C.S.A § 1933.
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Bot h statutes punish simlar conduct, i.e., wanton conduct under
section 1797 and bad faith conduct under section 8371, yet
provi de di sparate renedies.

Under the principles of statutory construction of
Pennsyl vani a, when statutes are irreconcil able, the speci al
provi sion (section 1797) prevails unless the general provision
(section 8371) was (1) enacted later, and (2) manifests an
intention that it shall prevail. 1d. In this case, section
8371 was not enacted | ater; sections 8371 and 1797 were enacted
in the sane 1994 bill. Nor does section 8371 mani fest an intent
that it shall prevail

Accordingly, the special provision, section 1797,
preenpts the bad faith statute.* Plaintiff’s claimfor

statutory bad faith with respect to defendant’s denial of first-

4 The instant case is distinguishable fromthe situation
where the challenge is to conduct beyond the scope of section
1797. In those circunstances, several courts have held that the

claimfor bad faith is not preenpted by section 1797. See

Cham ost Famly Med. Practice, P.C. v. State Farmlns., No.
Cv.A 02-3607, 2002 W. 31424398, at *2 (E.D. Pa. Cct. 29, 2002)
(bad faith claimnot preenpted where allegations agai nst insured
for “not having properly followed or invoked the statutory
procedure”); Schwartz v. State FarmliIns. Co., No. ClV.A 96-160,
1996 WL 189839 (E.D. Pa. April 19, 1996); Dauner v. Allstate Ins.

Co., Cv. A NO 91-7570, 1992 W 57673 (E.D. Pa. March 18,
1992). These cases are predicated on a finding that the
i nsurance conpani es’ all eged conduct went beyond the scope of
section 1797, such as abuse of process. |In the instant case,
plaintiff challenges the findings of the PRO, which is squarely
wi thin the scope of section 1797. Accordingly, the exception to
the general rule of preenption does not apply here.
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party nedi cal benefits will be dismssed.® See, e.q., Gargiulo

v. Allstate Ins. Co., No. Gv. A 96-8179, 1997 W. 551794 (E. D

Pa. Aug. 20, 1997) (Fullam J.); Gevy v. State Farmlins. Co.,

No. 95-5233, 1996 W. 107851 (E.D. Pa. March 11, 1996) (Reed,

J.); Bennett v. State FarmFire & Cas. Ins. Co., 890 F. Supp.

440 (E.D. Pa. 1995) (Joyner, J.); Stepanuk v. State Farm Mit.

Auto. Ins. Co., NO GCv. A 92-6095, 1993 W. 489209 (E.D. Pa.

Nov. 29, 1993) (Reed,J.); Fetterman v. State Farm Mut. Auto.

Ins. Co., Cv. A No. 93-3940, 1993 W 460803 (E.D. Pa. Nov. 5,
1993) (Hutton, J.).

D. The Statutory Bad Faith Caimls Not Preenpted by
the Lost Wages O aim

Under section 1716, a court may award overdue benefits
plus 12% interest if the | ost wages benefits were inproperly
denied. 75 Pa. C S A 8 1716. Additionally, if an insurer is
found to have acted in an “unreasonable manner” in refusing to

pay the benefits when due, the insured is also entitled to

> Al t hough the Third G rcuit reached the sane result in
an earlier case, see Gem ni_Physical Therapy & Rehab., Inc. v.
State Farm Mut. Auto. Ins. Co., 40 F.3d 63 (3d Cr. 1994), that
authority nmay now be in doubt. 1In Gemini, the Third Grcuit
explicitly relied upon the Pennsyl vani a Superior Court decision of
Barnumv. State Farm Mut. Auto. Ins. Co., 635 A 2d 155 (Pa.
Super. C. 1993). The Superior Court decision was subsequently
reversed and remanded by the Pennsyl vania Suprene Court, Barnum
652 A 2d 1319 (Pa. 1994), apparently because of changes in
procedure under the MVFRL, see Terminato v. Pennsylvania Nat’
Ins. Co., 645 A 2d 1287 (Pa. 1994). Even if the precedenti al
wei ght of Gemini is in doubt, this Court finds the reasoning and
application of the principles of statutory construction, by the
Third Circuit in Gemni, based on the Superior Court’s decision in
Barnum to be persuasive.
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attorneys’ fees. |1d. There is no provision addressi ng wanton
or bad faith conduct.

The Court finds that because section 1716 and the bad
faith statute inpose different renedies for different degrees of
cul pabl e conduct, i.e., unreasonabl e conduct under section 1716
and bad faith conduct under section 8371,° the statutes are
reconci | abl e under section 1933 as “effect may be given to

both,” 1 Pa. C.S.A 8 1933. See, e.d., Rudisill v. Continental

Ins. Co., No. CIV.A 00-Cv-1603, 2001 W. 1167498, at *2 (E. D
Pa. Sept. 13, 2001) (MLaughlin, J.) (Sections 1716 and 8371
“can be read so that they do not conflict” as “unreasonabl eness

I's not equivalent to bad faith.”); Wisbein v. Hone Ins. Co.,

No. Giv. A 93-6909, 1994 W 121033 (E.D. Pa. Apr. 11, 1994)

(Hutton, J.); Osofsky v. Progressive Ins. Co., No. 01-CV-666,

2001 W 1809818 (Lackawana Cty. 2001)." Accordingly, section

6 Unr easonabl e conduct is conduct “that the actor

obj ectively should not have nade,” whereas bad faith conduct
“inplies an actual, subjective decision to commt a wong act.”
Danley v. State Farm Mut. Auto. Ins. Co., 808 F. Supp. 399, 402
(MD. Pa. 1992).

! Def endant recogni zes these cases, but “urges this Court
to disregard these non-precedential opinions because they produce
an illogical result inconsistent with the accepted rul es of
statutory construction.” Defendant argues that these cases were
wrongly deci ded because they applied an inproper definition of
“bad faith.” Defendant contends that the proper definition of
bad faith, as provided in Terletsky v. Prudential Prop. & Cas.
Ins. Co., 649 A 2d 680 (Pa. Super. C. 1994), is equivalent to
the definition of unreasonabl eness as used in section 1716.

The court in Terletsky held that to prove bad faith, a
7



1716 does not preenpt the bad faith statute and plaintiff’s
claimfor statutory bad faith with respect to defendant’s denia

of | ost wages benefits will not be dism ssed.

[11. CONCLUSI ON
For the foregoing reasons, defendant’s notion to
dismss will be granted in part and denied in part. An

appropriate order foll ows.

cl ai mant must prove: (1) the insurer did not have a reasonabl e
basis to deny benefits under the policy; and (2) the insurer knew
or recklessly disregarded its |ack of a reasonable basis. 1d. at
688. Defendant contends that both section 1716 and the bad faith
statute punish the sane “unreasonabl e” conduct.

Def endant’ s argunent i s unpersuasive. Unreasonable
conduct is “one that the actor objectively should not have
made,” Danley, 808 F. Supp. 402; it does not require any degree
of know edge or intent. In contrast, even under the Terletsky
definition, bad faith requires know edge or reckl essness. Thus,
the Court finds that bad faith conduct covered under section
8371 is not equivalent to unreasonabl e conduct covered under
section 1716.
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ORDER

AND NOW this 23rd day of January, 2006, it is hereby
ORDERED t hat defendant’s notion to dismss (doc. no. 2) is
GRANTED I N PART and DENIED IN PART. Plaintiff nay pursue a
statutory bad faith claimunder 42 Pa. C S. A 8§ 8371 (Count 1V)
with respect to the denial of wage |ost benefits brought under
75 Pa. CS A 8 1716 (Count 11). Plaintiff, however, is
precluded frompursuing a statutory bad faith claimw th respect
to the denial of first-party medical benefits brought under 75

Pa. C.S.A § 1797 (Count 1).

AND I'T I S SO ORDERED.

EDUARDO C. ROBRENO, J.



